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Abstract

Globally, hunger and malnutrition have been on the rise, with climate change exacerbating food insecurity

by affecting food production and accessibility. In international law, the human right to food provides a legal protec-
tion for individuals. It emphasises that food should not just meet minimal nutritional needs but ensure the ability
to obtain food in a dignified manner. In order to achieve this goal, the text discusses the role of climate litigation

in addressing global hunger by focusing on the right to food in the context of increasing climate change impacts.
It outlines the legal foundations and challenges associated with enforcing this right through various legal systems
and the potential of using climate litigation as a tool to ensure food security.
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Introduction

While the world is getting richer by the minute, the
amount of hungry and food insecure people has equally
been on the rise for years. In recent years, the amount
of people unable to access a healthy diet has risen from
589 million in 2015 to 768 million in 2021 [1]. This means
that around 1 in 10 people are affected by hunger, which
is defined by the Food and Agricultural Organization of
the United Nations (FAO) as “an uncomfortable or pain-
ful physical sensation caused by insufficient consumption
of dietary energy. It becomes chronic when the person
does not consume a sufficient amount of calories (dietary
energy) on a regular basis to lead a normal, active and
healthy life” [1]. In addition, nearly 1 in 3 people were
moderately or severely food insecure in 2021, meaning
they lacked regular access to adequate food [2]. Ongoing
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crisis and climate change continue to worsen the global
situation [3]. Achieving a world with “Zero Hunger”
seems to move even further away [4]. Without effective
adaption to the challenges of climate change, some esti-
mate that global yields in food production will decline
by 30% in 2050 [5], while the global demand for food will
rise about 70% between 2005/07 and 2050 [6].

In international law, the designated tool to combat
hunger and malnutrition is the human right to food. But
what does the right to food entail and is it the right tool
to achieve food security in a heating world? Can we bring
governments to court if they stay inactive in enforcing
policies and actions that can alleviate the current and
future impacts of climate change and thus, guarantee
food security?

The following chapters will provide an introduction to
the right to food in international law, an overview over
the existing case law of the right to food, an explanation
about (European) climate change litigation and conclud-
ing remarks on the chances and challenges of human
rights in climate change litigation.
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Main text

The right to food

To ensure a full comprehension of the topic, the follow-
ing chapter will provide an introduction to the (inter-
national) system of human rights, the way of enforcing
those rights before courts and tribunals, the intercon-
nection between human rights and climate change and
finally the contents of the right to food.

Introduction to human rights

Human rights are individual rights and inherent to us
all simply because we exist as human beings [7]. In con-
trast to general international law, which poses obligations
to States vis-a-vis other States, human rights are owed
by States to the individuals under their jurisdiction [8].
Human rights impose rights for legal goods — such as the
right to life, the right to a fair trial or the right to free-
dom of movement. States have an obligation to respect,
protect and to fulfil human rights. Under the obligation
to respect, States must refrain from interfering with or
impairing the enjoyment of human rights. Under the
obligation to protect, States are obligated to protect indi-
viduals and groups against human rights abuses. Under
the obligation to fulfil, States must take positive action
to facilitate the enjoyment of basic human rights [9].
Human rights are inalienable, thus they should only be
taken away in specific situations and according to due
process [10]. They are also indivisible and interdepend-
ent — the full enjoyment of one set of rights is dependent
on the realisation of another set of rights [7]. One exam-
ple is the interconnection between the right to adequate
housing and the right to privacy. Adequate housing does
not merely protect having a roof over one’s head but
encompasses — among other factors — security of tenure,
affordability and accessibility [11]. The right to adequate
housing consequently ensures that individuals have a safe
and secure place where they can live in peace and dig-
nity. The right to privacy, on the other hand, involves the
right to live without unwarranted interference by others,
including the State.

There are several sources of human rights treaties,
national human rights treaties, regional human rights
treaties and international human rights treaties. Regional
human rights treaties encompass a certain part of the
world, such as Europe, Africa, America. It has to be
noted that to enforce a human right, the document needs
to be of binding character and the concerned State needs
to have signed and ratified the document. Ratification
is the process following the signature of a document: A
State grants approval through its own domestic proce-
dures and will inform the other parties of its consent to
be bound by the treaty. With the ratification, States show
their consent to be bound by the treaty [12]. It is not
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uncommon that States sign a treaty but never ratify it and
will thus not be bound by this international treaty.

The first milestone document which enshrines the
rights and freedoms of all human beings on a global scale
is the Universal Declaration of Human Rights (UDHR)
[13]. The two main binding instruments are the Inter-
national Covenant on Civil and Political Rights (ICCPR)
and the International Covenant on Economic, Social and
Cultural Rights (ICESCR) [14, 15]. On the regional level,
there are several treaties, such as the European Charter
of Human Rights (ECHR), the American Convention
of Human Rights (ACHR) or the African Charter on
Human and Peoples’ Rights (Banjul Charter). Moreover,
there are several international human rights documents
that address specific vulnerable groups, such as children
[16], women [17], migrant workers [18] or persons with
disabilities [19].

Justiciability of human rights

Now that we have established human rights obliga-
tions for individuals or groups, we need a legal remedy
to assert those rights: Justiciability. Justiciability ensures
the availability of mechanisms that uphold acknowledged
rights. It provides a legal means to enforce these rights
whenever the responsible party fails to fulfil their obliga-
tions. On a national level, human rights violations can
usually be brought before some kind of constitutional
court, if they are enshrined in the national constitution.
On the regional level, there are for example the Euro-
pean Court of Human Rights (ECtHR) for violations of
the ECHR, the Inter-American Court of Human Rights
(IACtHR) for claims arising from the ACHR or the Afri-
can Commission on Human & Peoples’ Rights (ACHPR)
and the African Court of Human and Peoples’ Rights for
violations of the Banjul Charter. For violations of human
rights from the ICCPR, complaints can be made to the
Human Rights Committee [20]. Traditionally, there
has been some scepticism regarding the justiciability of
economic, social and cultural rights as opposed to civil
and political rights, because they have long been less
accepted [21]. This discussion was finally dissolved by
the adoption of an Optional Protocol to the ICESCR in
2013, which established a complaint mechanism for vio-
lations of rights from the ICESCR [22]. As rights without
effective remedies are an empty shell, human rights on
economic, social and cultural rights have to be justicia-
ble. However, this is only possible if States have ratified
the Optional Protocol which establishes the respective
complaint mechanism. We remember: Ratification is the
process after States sign a treaty. They have to implement
the international obligations into their domestic system
and notify other States about it. Thereby, States show the
will to actually be bound by the international document.
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In both cases, for the ICCPR as well as for the ICESCR,
the Optional Protocols — which establish the complaint
mechanisms — have been ratified by significantly less
States than the original documents [23]. Additionally, the
various human rights committees within the UN have a
serious problem with little funding by States, which are
reluctant to fund the tracing of their human rights com-
pliance [24].

The human right to food

The existence of the right to food in international law is
crucial, because “[n]Jo human right [is] worth anything
to a starving man” [25]. It is recognized in the UDHR as
part of the right to an adequate standard of living and is
enshrined in Art. 11 (2) ICESCR:

2. The States Parties to the present Covenant, recog-
nizing the fundamental right of everyone to be free
from hunger, shall take, individually and through
international co-operation, the measures, including
specific programs, which are needed:

(a) To improve methods of production, conser-
vation and distribution of food by making full
use of technical and scientific knowledge, by
disseminating knowledge of the principles
of nutrition and by developing or reforming
agrarian systems in such a way as to achieve the
most efficient development and utilization of
natural resources;

(b) Taking into account the problems of both food-
importing and food-exporting countries, to
ensure an equitable distribution of world food
supplies in relation to need.

The right to adequate food and the right to be free from
hunger are the two objectives entailed in Art. 11 ICE-
SCR. The right to food has also been included in several
other international instruments. It was included in inter-
national human rights treaties dealing with the rights of
certain vulnerable groups, e.g. children [26], women [27]
and persons with disabilities [28]. It is also (implicitly)
recognised in national human rights documents, such as
the Banjul Charter [29] or the 1988 Additional Protocol
to the American Convention on Human Rights in the
Area of Economic, Social and Cultural Rights (Protocol
of San Salvador) [30].

As mentioned above (I1.2.), States have to implement
the international right to food into their national sys-
tem by adoption of a national strategy to ensure food
and nutrition security [31]. As of 2011, the right to food
was explicitly recognized in 23 national constitutions
[32], 10 other constitutions recognize the right to food
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for specific vulnerable groups [33], such as children and
detainees/prisoners and five other constitutions recog-
nize the right to food explicitly within the human right
to an adequate standard of living, quality of live, or devel-
opment [34]. Additionally, it was implicitly recognized in
33 countries [35], resulting in a total of 56 countries that
recognize the right to food.

One might assume that the right to food constitutes a
right to be fed. However, the right to food is primarily a
right to feed oneself in dignity [36]. Individuals must be
able to either produce or buy food. Consequently, per-
sons must have land, seeds, water and other resources to
grow food or money and access to the market to buy food
[36]. The right to food is not only the right to a minimum
standard of nutrients. As the General Comment to Art.
11 ICESCR highlights, the right to food is only “[...] real-
ized when every man, woman and child, alone or in com-
munity with others, have physical and economic access at
all times to adequate food or means for its procurement.
The right to adequate food shall therefore not be inter-
preted in a narrow or restrictive sense which equates it
with a minimum package of calories, proteins and other
specific nutrients. [...]” [37]. Food must be adequate and
sustainable, meaning it must also be available for future
generations [38]. Although States have to realize the right
to food progressively, they have to use the maximum of
their available resources to satisfy “at the very least, the
minimum essential level required to be free from hunger”
[39].

Theright to food and climate change

In a drastically changing climate, almost no human right
can be ensured without adaption to climate change. It
is expected that climate change will affect the availabil-
ity, accessibility, stability and utilization of food [40]. To
achieve food security — the access to safe, affordable,
and nutritious food — a predictable climate and healthy
ecosystems are crucial [41]. At the same time, without
human rights protection, there cannot be effective cli-
mate protection. To be more vivid: If someone owns a
plot of land, but the area is flooded, the crop will be lost
and the person will likely end up hungry. This especially
poses a problem, because if their right to property is not
effectively ensured, they are less likely to engage in sus-
tainable agriculture, but rather focus on a faster exploita-
tion of their plot of land [42]. As the example highlights,
the interconnectedness between food and climate change
goes two ways. More theoretically described, on one
hand, food has a considerable impact on global warming
as an essential source of Greenhouse Gases (GHG) [43].
Human agricultural activities are responsible for almost
half of methane (CH,) emissions, two-thirds of nitrous
oxide (N,0) emissions and 3% of carbon dioxide (CO,)
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emissions worldwide [44]. Within the different diets, a
meat focused diet has the largest environmental impact,
whereas a vegan/vegetarian diet is not only healthier but
also much less harmful to the environment [45]. On the
other hand, global warming has an increasing impact
on the way we produce our food. There are attempts to
adjust food systems and make them sustainable [46], such
as the European Farm to Fork initiative or the Feed the
Future initiative by the U.S. Government’s Global Hunger
& Food Security Initiative. According to the World Bank
however, “[a]bout 80% of the global population most at
risk from crop failures and hunger from climate change
are in Sub-Saharan Africa, South Asia, and Southeast
Asia, where farming families are disproportionally poor
and vulnerable” [47].

Case law on the right to food

In practice, courts around the world have increasingly
adjudicated cases involving economic, social and cultural
rights, recognising violations and sometimes ordering
remedies that require specific actions by States. In the
past, there were only a number of cases in which the right
to food, as part of economic, social and cultural rights,
was charged and enforced in court. The following chapter
will give an overview of the most important cases con-
cerning the right to food. The cases have been selected
by their significance for the general jurisprudence on the
right to food [48]. It will present cases from India, the
African continent, cases of South American countries
before the IACtHR and lastly a special case before the
World Bank Inspection Panel, before the findings from
these cases will be concluded.

India

In total, there were 5 cases brought before the Supreme
Court of India and the High Court of Delhi. In 2001, the
Supreme Court of India dealt with a case concerning
famine deaths in the state of Rajasthan due to a drought,
while state grain reserves were available, but not distrib-
uted [49]. The Supreme Court issued injunctions that
the governmental food distribution programmes must
be implemented, which were insufficiently followed by
national and regional governments, leading to a second
judgment in 2003, in which the Court classified the right
to food as an essential aspect of the right to life [50]. In
another case, the Supreme Court found that the tender
notice awarding a contract for the supply of nutritional
products to children as part of a programme to deliver
Hot Cooked Meals to large corporations instead of
women self-help groups as indicated in a Supreme Court
order of 2004 was not allowed [51]. The case was a huge
victory for women’s groups in India, as their participation
was recognised and provided legitimacy for these grass
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root struggles. Additionally, the High Court of Delhi was
engaged with three different proceedings after the death
of pregnant women or young mothers, all concerning a
violation of the Right to Life in Article 21 of the Indian
Constitution, which includes the right to health and the
right to food as “survival rights” [52]. In all cases, the
social benefits services failed to reach the vulnerable
women and resulted in health deficits or the death of
these women.

Africa

In a case before the High Court of South Africa [53], a
non-profit organization and school governing bodies of
two schools sued the Department of Basic Education
because schools closed during the Covid-19 pandemic
and thus limited the availability to a daily meal from the
National School Nutrition Programme. The Court found
a violation of constitutional and statutory duties under
the Right to Basic Education [54] and the Right of Chil-
dren to Basic Nutrition [55], because all qualifying learn-
ers are entitled to a daily meal by the programme. Even
in times of national and international crisis, the right to
food must still be fulfilled and schools, as critical junc-
tion points for food access, must uphold their programs.

Another South African case [56] dealt with the ban-
ning of informal traders from their trading activities in
Johannesburg due to a citywide “Operation Clean Sweep”.
The Constitutional Court of South Africa found that the
applicants’ right to dignity [57], which includes the right
to food and shelter as well as the right of children to basic
nutrition, shelter and basic health care services [55] were
violated.

In the famous Ogoni v Nigeria case [58], the appli-
cant alleged that the Nigerian government facilitated
environmental contamination in the Ogoni region. The
applicants alleged that the government of Nigeria was
responsible for various human rights violations, including
the right to health, the right to utilize wealth and natural
resources in the Banjul Charter [59], the right to a clean
environment and family rights by allowing and facilitat-
ing the operations of oil corporations in Ogoniland. The
African Commission on Human & Peoples’ Rights inter
alia held that the destruction and contamination of crops
by government forces and non-State actors breached the
duty to respect and protect the implied right to food. The
case is of great significance because the Commission held
that States have the duty to respect the right to food as
well as protect it against non-State actors.

Another case from Kenya concerned the violent
removal of petitioners from their land without previ-
ous notice or consultation. The petitioners had occupied
the land since the 1940s. In its ruling, the High Court of
Kenya highlighted the justiciability of economic, social
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and cultural rights and recognised the interdependence
among civil and political and economic, social and cul-
tural rights [60]. The Court also found a violation of the
right to be free from hunger, as enshrined in Art. 11 (2)
ICESCR.

South-America

A case before the IACtHR held that Argentina violated
the Indigenous communities’ right in Article 26 and 1.1
ACHR in connection with the rights to a healthy envi-
ronment, adequate food, water, and cultural identity
of the ACHR [61], because Argentina failed to provide
legal security to 133 indigenous communities while set-
tlers resided on their lands. Another case of the IACtHR
regarded the recognition and protection of the indig-
enous communities’ traditional territory [62]. The Court
declared that lack of access to their land and the impos-
sibility to achieve self-sufficiency and autonomous sus-
tainability, together with the State’s failure to provide
adequate access to water, education, health services and
food, violated the communities’ right to a life with dignity
[62]. In a case concerning the ancestral property rights of
the Yakya Axen, an indigenous community in Paraguay,
the IACtHR found a violation of the rights of the Yakya
Axen. The Court broadened its interpretation of the right
to life in Art. 4 ACHR, considering standards of health,
education and food as stipulated in the Protocol of San
Salvador. In its interpretation, the Court also took the
General Comments from the Committee on Economic,
Social and Cultural Rights into account.

World-Bank Inspection Panel

In the Pro-Huerta Case [63], a proceeding before the
World Bank Inspection Panel, the World Bank was asked
to instruct the Argentinian government to review its
budgetary allocations to the Pro-Huerta social program.
In the 1990s, Argentina received a structural adjust-
ment loan from the World Bank with a specific condition
attached: the funding for certain social initiatives had to
remain unchanged. The Pro Huerta program was one
such initiative covered by this safeguard, aiming at sup-
port for agro ecological production and access to healthy
products for adequate nutrition for socially vulnerable
groups [64]. Despite this, in 1999 the Pro Huerta pro-
gram’s budget was cut by nearly 65 percent, jeopardizing
the food security of those who depended on it. This case
is an excellent example of the scope of protection of the
right to food, as it shows that it is not the food on the
plate that is protected, but above all the access to food.
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Findings from the cases on the right to food

Looking at the aforementioned cases, the right to
food has rarely been adjudicated by itself and rather
co-decided among other human rights violations. We
remember that the indivisibility of human rights is a
key characteristic of these rights. Violations of the right
to food usually occur in connection with a depriva-
tion of land or access to health services, as seen in the
Indian cases and the cases before the IACtHR. Only in
the Pro-Huerta case, the violation of the right to food
in Art. 11 (2) ICESCR itself was at question. This case is
a good example for an unconventional strategy to pro-
tect economic, social and cultural rights. Through the
Panel request, Argentina was prevented from avoid-
ing its social commitment. As noted above, the case
also emphasises the scope of protection for the right to
food, which is the access to food and not the right to
climate friendly food.

For the cases before the IACtHR, it is important to
note that indigenous Peoples constitute about six per-
cent of the global population and are responsible for
sustainably managing approximately eighty percent of
the world’s remaining biodiversity [65]. Despite facing
ongoing political, economic, and racial marginalisation
and suffering from some of the most severe health dis-
parities globally, Indigenous Peoples have persevered
in preserving their cultures and languages under chal-
lenging circumstances [65]. In this respect, the human
rights protection of cultural and traditional life has
notably protected a more sustainable way of life, e.g. for
indigenous communities.

Additionally, the cases highlight the obligation to pro-
tect the right to food and show the different approaches
to justiciability. Although multiple States have not
included the right to food in their national constitu-
tions or integrated it explicitly in the regional human
rights instruments, there are ways to protect this right
“by detours”. The most common approach is the protec-
tion of the right to food as a prerequisite of the right to
life or as a part of the right to health. However, even if a
violation can be found, the courts can only condemn the
State’s practice that violates the human rights obligation.
The court cannot, however, order a State to act further
that the applicant’s request suggested.

To sum up, the prosecution of a violation of the right
to food has a very limited scope and might not lead to
a very comprehensive judgment, because the courts can
only find a violation of a concrete situation and act within
their mandate to adjudicate these violations of human
rights. The following part will broaden the focus from
cases concerning the right to food as such to cases in
which the claim was based on insufficient climate protec-
tion and a resulting violation of human rights.
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Climate change litigation

For the next part, the international climate change litiga-
tion and its significance will briefly be outlined, followed
by an observation of the recent European climate change
litigation and the findings from climate change litigation.

International climate change litigation
While climate action refers to a broad range of activi-
ties aimed at addressing and mitigating the impacts of
climate change, climate change litigation refers to legal
actions brought to address issues related to climate
change. Climate change litigation is increasingly regarded
as a strategic tool for advancing climate action and has
been on the rise for several years now. According to a
UN report, as of the end of 2022, the global number of
cases on climate change litigation was at 2180. Cases
were filed across 65 jurisdictions, including international
and regional courts, tribunals, quasi-judicial bodies, and
other adjudicatory bodies, including special procedures
of the United Nations and arbitration tribunals. Of these,
1522 cases were filed in the United States of America,
with the remaining 658 cases spread across other juris-
dictions [66]. According to a 2023 UN report on Global
Climate Change Litigation, current climate litigation
typically falls into one or more of six categories: cases
that invoke human rights, challenges against the inade-
quate enforcement of domestic climate-related laws and
policies, legal actions aimed at preventing the extrac-
tion and use of fossil fuels, efforts pushing for enhanced
climate disclosures and the cessation of greenwashing,
lawsuits concerning corporate accountability and liabil-
ity for climate-related damages and cases that deal with
the insufficient measures taken to adapt to the effects of
climate change. One prominent type of climate litigation
involves cases where applicants argue that inadequate
efforts in climate mitigation or adaption infringe upon
their fundamental rights [67]. These rights include the
rights to life, healthy food, water, liberty, family, and oth-
ers. It is important to note that there is no legally binding
universal human right to a clean environment [68]. In a
broader sense, climate rights cover how national consti-
tutions, human rights law, and other general legal frame-
works grant entitlements to climate change mitigation
and adaption measures. These rights encompass both
international and domestic obligations to maintain a safe
and stable climate, alongside other rights that, while not
explicitly climate-focused, play a role in addressing cli-
mate change. One example are human rights and human
rights obligations concerning the environment [69].

In April 2024, the ECtHR has published its first judg-
ment on climate change, which will likely have a signifi-
cant impact on climate change litigation worldwide. Due
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to its topicality, the following chapter will give an over-
view of the climate change litigation of the ECtHR.

European climate change litigation

The ECtHR has ruled on around 300 environment related
cases so far, which concerned a wide range of issues such
as pollution, environmental information and man-made
or natural disasters [70]. However, the ECtHR has found
that there is no explicit right in the ECHR to a clean and
quiet environment [71]. It adjourned its examination of
six other climate change cases [72] and declared three
other cases inadmissible on the grounds that the appli-
cants were not sufficiently affected to be victims of an
alleged violation [73]. While these cases all affected envi-
ronmental matters, the ECtHR has only decided upon
three climate cases so far, namely Verein KlimaSeniorin-
nen Schweiz and Others v. Switzerland [74], Caréme v.
France [75] and Duarte Agostinho and Others v. Portu-
gal and 32 Other States [76]. They all have in common
that the applicants alleged human rights violations due
to insufficient climate protection measures by govern-
ments. Before the cases will be summarized, the next part
provides an introduction to two main problems of the
ECHR, namely its scope of application and the admissi-
bility criteria.

Extraterritoriality One main issue is the scope of appli-
cation of the ECHR. The ECHR can have extraterritorial
effect, meaning that it can apply outside the territories of
the States that have ratified the Convention under cer-
tain conditions, which have been developed through the
case law of the ECtHR. Article 1 ECHR states that “The
High Contracting Parties shall secure to everyone within
their jurisdiction the rights and freedoms defined in Sec-
tion I of this Convention” It is important to establish the
jurisdiction of a particular State, because jurisdiction “is a
threshold criterion. The exercise of jurisdiction is a nec-
essary condition for a Contracting State to be able to be
held responsible for acts or omissions imputable to it”
[77]. Extraterritorial jurisdiction of a State party to the
ECHR may arise when such State exercises effective con-
trol over an area outside its national territory [78] or if
such activities are executed by State officials and agents
[79]. In other words — there can be jurisdiction outside
a State’s territory on the basis of control exercised over
the person of the applicant or over the foreign territory in
question [80].

Admissibility However, most cases of climate action
fail due to their inadmissibility. Admissibility (before
the ECtHR) concerns the question whether an applica-
tion will be accepted for consideration on the merits (the
“actual content” of the case) and progresses to a full case.
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The victim-status criteria

One of the most important admissibility criteria for
proceedings before the ECtHR is the status as a victim
of the alleged human rights violation under Article 34
ECHR. Only if this standard of being a victim is estab-
lished, the Court will decide on the substantial matter of
the case. To establish victim status in a case, there can
be a direct, indirect or potential victim status. Firstly,
persons can become a direct victim if they are able to
establish that they are “directly affected” by the measures
complained about [81]. Secondly, they can be indirectly
affected by the violation of the Convention, if they either
have a close relationship to the deceased or disappeared
direct victim [82]. Thirdly, one can be a potential victim,
if he or she is able to produce reasonable and convinc-
ing evidence that a violation affecting him or her per-
sonally will occur [83]. However, in any case, the Court
established that there must be a link between the appli-
cant and the harm which they claim to have sustained as
a result of the alleged violation [84]. In established case
law, the Court has found that the Convention does not
provide for the institution of an actio popularis, mean-
ing that it cannot abstractly review the relevant law and
practice [85]. In the following three cases, the problems
arising from the victim-status criteria can be observed in
practice.

KlimaSeniorinnen v. Schweiz An association of Swiss
senior women brought a case against the Swiss govern-
ment before the ECtHR, claiming that their health is
threatened by increasing heatwaves due to the climate
crisis. Aside from procedural complaints, the application
was aimed at a violation of the women’s right to life and
health under Articles 2 and 8 of the ECHR. The appli-
cants submitted in particular that the respondent State
had failed to fulfil its positive obligations to protect life
effectively and to ensure respect for their private and fam-
ily life, including their home. They further complained
that they had not had access to a court and argued that
no effective domestic remedy had been available to them
for the purpose of submitting their complaints relating to
Art. 2 ECHR (the right to life) and to Art. 8 ECHR (the
right to respect for private and family life) [86]. In its
judgment, the ECtHR found that positive obligations to
combat climate change follow from the right to private
and family life in Art. 8 ECHR [87]. The ECtHR relied
on the facts by the Intergovernmental Panel on Climate
Change (IPCC) and has emphasised that “The IPCC had
also found with high confidence that there was a near-lin-
ear relationship between cumulative anthropogenic GHG
emissions and global warming: human-induced global
warming resulted in more frequent and more intense
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heatwaves” [88]. Thus, the responsibility lays upon States
and their reduction to determine whether global warm-
ing can stay below 1.5 °C-2.0 °C [89].

Moreover, the Court established two victim-status cri-
teria for the applicant to meet in the case of human rights
violations in the climate context: (i) The applicant must
experience a substantial level of exposure to the negative
effects of climate change, and (ii) there is an urgent need
to provide protection to the applicant, due to the lack or
insufficiency of effective measures to mitigate harm [90].
The Court pointed out that the threshold to fulfil these
criteria is “especially high” [91].

Duarte Agostinho and others against Portugal and 32
others 'This climate lawsuit brought by six Portuguese
children against 33 countries (all European Union coun-
tries plus Norway, Russia, Great Britain, Turkey, Swit-
zerland and Ukraine) has been upheld by the ECtHR in
2020 [76]. The six Portuguese climate activists claimed
that the European States were not doing enough in order
to uphold the target of staying below a 1.5 °C warm-
ing in line with the 2015 Paris Agreement. They raised
their claim as a reaction to the wildfires resulting from
intense heatwaves in Portugal in August 2017 [76]. The
Paris Agreement is a legally binding international treaty,
which has been adopted at the UN Climate Change Con-
ference in 2015 [92]. As of today, it has 195 Parties, 194
of which are State parties plus the European Union [93].
The Agreement aims at

“Holding the increase in the global average tem-
perature to well below 2°C above pre-industrial
levels and pursuing efforts to limit the temperature
increase to 1.5°C above pre-industrial levels, rec-
ognizing that this would significantly reduce the
risks and impacts of climate change; [...]“ [94]

The Paris Agreement is a so-called framework agree-
ment, meaning that it sets a common goal for the parties
but the implementation methods are left to the States.
Thus, States have a wide discretion to implement the
agreement. According to Art. 4 (2) of the Agreement,
“[e]ach Party shall prepare, communicate and maintain
successive nationally determined contributions that it
intends to achieve. Parties shall pursue domestic mitiga-
tion measures, with the aim of achieving the objectives of
such contributions” Moreover, every five years, the Par-
ties shall communicate a nationally determined contribu-
tion [95].

Since the applicants are residents of Portugal, the
claim against Portugal was territorial, whereas the claims
against the other States were extraterritorial. A critical



Kunz European Journal of Futures Research (2024) 12:14

issue in the case was thus whether the respondent States,
other than Portugal, could be held accountable for the
climate-related effects of their emissions, which con-
tributed to impacts felt beyond their borders [96]. The
ECtHR declared the case inadmissible due to a lack of
extraterritorial jurisdiction of the remaining respond-
ent States [97]. With respect to the six Portuguese appli-
cants, the case was declared inadmissible, because they
have not exhausted local remedies before bringing their
complaint to the ECtHR. This reaffirms that only Portu-
gal is responsible for the protection and infringements
of human rights arising from the ECHR towards the
applicants.

Caréme v. France In Caréme v. France [75], the former
mayor of Grand-Synthe, a French town, filed an appli-
cation against France, acting in his capacity of Grande-
Synthe Mayor and of a private resident. He based his
application on the Government’s refusal to take addi-
tional measures to meet the objective of reducing GHG
emissions by 40% in 2030 pursuant to the Paris Agree-
ment. Caréme, both as a resident and mayor of Grande-
Synthe, based his application on the violation of his right
to private and family life in Art. 8 ECHR and the right to
life in Art. 2 ECHR. Due to a change in residency—the
applicant no longer lived in France—the ECtHR found
that Caréme could not claim victim status under Art.
84 of the Convention of the Court. Consequently, the
ECtHR declared the application inadmissible.

Findings from climate change litigation

In these rulings, the Court confirmed that States have a
duty to implement and rigorously uphold measures that
address the present and potentially irreversible impacts
of climate change in the future. The overwhelming suc-
cess of Verein KlimaSeniorinnen Schweiz and Others v.
Switzerland could give way to a number of similar cli-
mate actions by other actors [98].

The case of Duarte Agostinho confirmed that the
ECHR is essentially territorial. Only under special cir-
cumstances [99], States owe protection of human rights
towards people outside the State’s jurisdiction. Climate
change however is not territorial but the biggest global
problem of our time. The compliance of one State with
its climate obligations cannot offset another State’s
non-compliance.

The question as to whether these rulings mark the
beginning of an era of climate justice may have an impact
on how we avert human rights violations in the future.
While some have doubts about the enforceability of cli-
mate justice, claiming that “[t]he courts as institutions
aimed at individual justice are neither institutionally nor
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intellectually suitable for dealing with the incomparably
complex climate crisis” [100], the ECtHR rulings will
likely have effects beyond the European context.

One of the most important developments in the judge-
ments of the ECHR is the impact on the role of environ-
mental associations. With the Verein KlimaSeniorinnen
Schweiz and Others v. Switzerland judgment, the Court
allowed for legal action by association in relation to cli-
mate change. Most importantly, the association — unlike
the affected individual — does not need to show that it or
its members acting on its behalf meet the victim status
criteria individually. Using the 1998 Aarhus Convention
(Convention on Access to Information, Public Participa-
tion in Decision-Making and Access to Justice in Envi-
ronmental Matters) as a connecting factor, the Court
significantly strengthened the standing of environmental
associations.

Conclusions

So far, there is no human right to effective climate protec-
tion. Although the Supreme Court of India has delivered
a historic judgment on climate change and human rights
just days ago, establishing a new constitutional right to
be free from the adverse effects of climate change [101],
this is only a national right. Current influences show
a tendency to establish such a right on a national level,
but to combat climate change on a global level, these
tendencies are too slow and reluctant. Climate change
is an international matter and even if some States show
good will and act to stay within their goals to keep global
warming below 1.5 °C, emissions do not stop at national
borders. The global nature of climate change poses sig-
nificant challenges for traditional human rights litigation,
which is primarily territorial. Cases like those heard by
the ECtHR show the difficulty in establishing jurisdiction
and victim status in climate litigation, limiting the scope
for addressing global issues like climate change through
regional human rights frameworks.

It is also important to emphasise the pending advisory
opinions before the International Court of Justice and
[102] the IACtHR [103] as well as the recently published
advisory opinion by the International Tribunal of the Law
of the Sea [104], all of which address the obligations of
States in relation to climate change. An advisory opinion
can be requested by State parties to a certain adjudicating
body, for example to the International Court of Justice. In
contrast to a judgment, which has a binding effect inter
partes (between the parties to the dispute), the advisory
opinion has no binding force. Nevertheless, an advisory
opinion carries great legal weight and moral authority.

The right to food is recognised globally in Art. 11 (2)
ICESCR, but enforcing this right through judicial systems
is complex. Legal processes are slow and often already
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fail due to admissibility criteria. They can only deter-
mine the existing infringement of a right, sometimes
years after the right has been violated. It also remains to
say that judgments do not bind everyone. A judgment
will bind the parties to the dispute and can function as
precedent but it will not oblige other States to implement
the judgment. Combatting hunger requires comprehen-
sive international cooperation and the willingness of all
States to support the most affected areas in the world. To
combat hunger through courts, courts and tribunals have
found ways to protect our human right to food through
other rights, such as the right to life, health and prop-
erty. Hunger might not be eradicated through courts, but
through international cooperation. Still, the emergence
of climate litigation and the progressive approaches of
the ECHR regarding the role of environmental associa-
tions yield hope for a more climate oriented approach to
human rights and other legal issues. While climate litiga-
tion is not a miracle cure to the adverse effects of climate
change, it is a first step to put pressure on those respon-
sible for the effects of climate change and to raise aware-
ness on the versatile effects of climate change.
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